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United States, Appellant , 
vs. 

Swift & Company; Armour & Company; Wilson & 
Company; Morris & Company; Cudahy Packing 
Company; Western Meat Company; Oakland 
Meat & Packing Company; Fred L. Washburn; 
Nevada Packing Company; California Coopera¬ 
tive Canneries, Intervener, et al., Appellees. 


No. 4389. 

National Wholesale Grocers Association, Intervener , 

Appellant , 

X vs. 

California Cooperative Canneries, Intervener; 
Armour & Company ; and Swift & Company ; 
Appellees. 


Appeals From the Supreme Court of the District of 


MOTION OF APPELLEE CALIFORNIA COOPER¬ 
ATIVE CANNERIES TO DISMISS APPEALS 
OF UNITED STATES AND NATIONAL 
WHOLESALE GROCERS ASSOCIATION. 


Comes here now the appellee California Coopera¬ 
tive Canneries, by Frank J. Hogan, Attorney, and 


moves the court to dismiss the appeals of the United 
States of America and National Wholesale Grocers 
Association, for failure to file the transcripts of record 
in this court within the time limited by Section 2 of 
Rule XV. 

l ^Frank J. Ho^an, 7 
Attorney fyr Apv&fceeJ 
California Cooperative Canneries. 

NOTICE OF HEARING. 

Counsel for the appellants United States of Amer¬ 
ica and National Wholesale Grocers Association, and 
each of them, will please take notice that the foregoing 
motion to dismiss their appeals herein will be sub¬ 
mitted to the court on Monday, February 15, 1926, at 
ten o’clock a. m., or as soothereafter Counsel can 
be heard. 

Attorney^ fo/Appellee/ 
California Co^pjerative Gtefineries. 


ACKNOWLEDGMENTS OF SERVICE 


eQec 

Vic] 


Service of a copy of the foregoing motion and notice 
is hereby acknowledged in behalf of the United States, 
this day of February, 1926. * 


counJSWfof Appellant, 
United SAutes of America. 


Service of a copy of the foregoing motion and notice 
is hereby acknowledged in behalf of ihe National 
Wholesale Grocers Association, this xlay of Feb- 
ruary, 1926. W. I /flu* f 

l Counsel for AmellantA 
National Wholesale Grocers Association. 
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IN THE 

ttmtrtiif Appeals, Sifitrxrt of Columbia 

October Term, 1925. 

No. 4385. 

United States, Appellant , 
v. 

Swift & Company; Armour & Company; Wilson & 
Company; Morris & Company; Cudahy Packing 
Company; Western Meat Company; Oakland 
Meat & Packing Company; Fred L. Washburn; 
Nevada Packing Company; California Coopera¬ 
tive Canneries, Intervener, et al., Appellees. 


No. 4389. 

National Wholesale Grocers Association, Intervener 

Appellant , 

v. 

California Cooperative Canneries, Intervener ; Ar¬ 
mour & Company and Swift & Company, Appellees. 

Appeals from the Supreme Court of The District of 
Columbia. 

MEMORANDUM IN SUPPORT OF MOTION OF 
APPELLEE CALIFORNIA COOPERATIVE 
CANNERIES TO DISMISS APPEALS OF 
UNITED STATES AND NATIONAL WHOLE¬ 
SALE GROCERS ASSOCIATION. 

1. These appeals are from an interlocutory order 
(Record 341) of May 1, 1925, suspending the opera- . 
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tion of the consent decree of February 27, 1920, “ until 
further order of the Court to be made, if at all, after a 
full hearing on the merits according to the usual 
course of chancery proceedings. ” 

2. In Original No. 1088, the Grocers prayed the al¬ 
lowance of a special appeal from the said suspending 
order, and in Original No. 1089 the Government also 
prayed the allowance of a special appeal from the said 
suspending order, but both applications were denied. 
They were based, of course, upon the theory that the 
suspending order was not appealable as of right. 

3. After their applications for special appeals had 
been denied, the Government and Grocers perfected 
appeals from the same order, upon the theory that it 
was appealable as a matter of right. In Original No. 
1122, we filed a petition to dismiss the appeals, or af¬ 
firm the order appealed, in advance of the filing of the 
transcript of record, but our petition was postponed 
to the hearing on the merits. Our petition is based 
upon the ground that the order appealed is not ap¬ 
pealable as of right in that (a) it is not final, ( b ) the 
possession of property is not thereby changed or af¬ 
fected, (c) special appeals therefrom have been prayed 
and denied, ( d ) the National Wholesale Grocers Asso¬ 
ciation has no sufficient interest in this cause to au¬ 
thorize it to appeal, and ( e) the Association is not 
such a party to this suit that it can prosecute an ap¬ 
peal from the suspending order of May 1, 1925. 

4. Rule XV, Section 2, provides as follows: 

In all cases of appeal from an interlocutory 
order or decree of the Supreme Court of the Dis¬ 
trict of Columbia, the transcript of the record 
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shall be filed in this court within 20 days from the 
entry of the order of the allowance of such ap¬ 
peal, unless such time, for special and sufficient 
cause, shall be extended for a definite and fixed 
period by order of a justice of the Supreme Court 
of the District of Columbia. 

5. The appeal of the United States was taken and 
perfected May 22, 1925 (Record 344, 354), and the ap¬ 
peal of the Grocers was taken and perfected May 23, 
1925 (Record 344, 346, 356). The transcript of record, 
on the Government’s appeal, was not filed in this 
court until October 31,1925 (Record 362), and the tran¬ 
script of record on the Grocers appeal was not filed in 
this court until November 9, 1925 (Record 362). Under 
the provisions of Section 2 of Rule XV, it was nec¬ 
essary to file the transcripts of record within twenty 
days from the time these appeals were perfected. Such 
time was not extended, and no such extension was 
asked. The orders for the appeals of the United 
States and the National Wholesale Grocers Associa¬ 
tion appear in the record (Record 344). 

6. In 53 W. L. R. 757, appears the following editorial 
written by Mr. Richard A. Ford, under date of No¬ 
vember 27, 1925: 

APPEALS FROM INTERLOCUTORY 

ORDERS. 

We are indebted to Mr. Moncure Burke, As¬ 
sistant Clerk of the Court of Appeals of the Dis¬ 
trict of Columbia, for calling attention to an im¬ 
portant ruling recently made by that Court, with¬ 
out opinion, as to the time within which the tran¬ 
script of record on appeals taken as a matter of 
right from interlocutory orders of the court below. 
Under Section 2 of Rule 15 of the court of Ap- 
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peals, the transcript of record on such appeals 
must he tiled within twenty days from the entry of 
the order allowing the appeals; and this not have 
been done in the case noted by Mr. Burke, the ap¬ 
peal was dismissed. Mr. Burke’s letter is as fol¬ 
lows : 

Time for Filing Transcript in the Court of Ap¬ 
peals on Appeals from Interlocutory Orders. 

Section 1, Rule 15, of the Court of Appeals 
provides that on appeals entered and perfected in 
the Supreme Court of the District of Columbia, 
the appellant shall have 90 days, etc., to file the 
record in the appellate court, the time for filing 
running from the date of the filing of the appeal 
bond. 

There is one class of appeals “entered and per¬ 
fected in the lower court,” however, to which this 
rule does not apply, namely, appeals taken as a 
matter of right from interlocutory orders whereby 
the possession of property is changed or affected, 
such as orders for the appointment of receivers, 
granting injunctions, dissolving writs of attach¬ 
ment, and the like. In this class the time for filing 
the record is 20 days from the entry of the order 
allowing the appeal. Note that the time runs from 
the allowance of the appeal, not from the 
filing of the bond. This is pursuant to Sec¬ 
tion 2 of Rule 15, which provides that on 
an appeal from an interlocutory order of 
the Supreme Court of the District of Columbia, 
the record shall be filed within 20 days from the 
entry of the order allowing the appeal, unless 
such time is extended by a justice of the lower 
court. 

The impression may have prevailed that sec¬ 
tion 2 of Rule 15 related only to special appeals 
allowed on petition by the appellate court, on 
which a cost bond is not required, whereas Rule 10 
requires that in appeals other than special appeals 
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a cost bond is required; so evidently on appeal 
from an interlocutory order noted in the lower 
court a cost bond is necessary, but the time for 
filing the record does not run from the filing of the 
bond—it runs from the entry of the order allow¬ 
ing the appeal. 

The precedent cited in this connection is the 
case of Shapiro v. Greenberg, No 4374, passed on 
by the Court of Appeals on October 14, 1925. This 
was an appeal from an interlocutory order of the 
Supreme Court of the District of Columbia, taken 
as a matter of right. The appellant failed to file 
the record within 20 days, whereupon the appellee 
presented a motion to docket and dismiss for fail¬ 
ure to file the record as required by section 2 of 
Rule 15, which motion was granted, without opin¬ 
ion. 

It may be noted further that while on general 
appeals July, August and September are excluded 
in computing the time for filing the record, they 
are not excluded in computing the time for filing 
the record on appeal from an interlocutory order. 

Moncube Burke. 

November 21, 1925. 

7. In view of the provisions of Section 2 of Rule XV, 
as construed by this court in Shapiro v. Greenberg, 
these appeals must be dismissed, regardless of any 
other grounds for dismissal. 

Respectfully submitted, 

Frank J. Hogan, 

Attorney for Appellee, 
California Cooperative Canneries. 


Washington, D. C. 
February 1, 1926. 
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In the Court of Appeals, District of 

Columbia 


No. 4385 

United States, appellant 

v. 

Swift & Company et al. and California Coopera- 
tive Canneries, interveners, appellees 


REPLY ON BEHALF OF THE UNITED STATES TO MOTION 
OF CALIFORNIA COOPERATIVE CANNERIES TO DISMISS 
APPEAL FOR FAILURE TO FILE TRANSCRIPT OF RECORD 

The California Cooperative Canneries, herein¬ 
after called the Canneries, have based their motion 
upon their continued assumption that the order of 
May 1, 1925, from which the United States have 
appealed, is merely interlocutory, and continue 
their attempt to charge the Government with in¬ 
consistency in taking both general and special ap¬ 
peals from that order. Indeed, in their zeal to 
establish this view, and to make it appear that the 
Government is pressing this appeal only as a last 
resort after the denial of their special appeal, the 
Canneries have fallen into a direct misstatement of 
fact in Paragraph 3, of their memorandum of Feb¬ 
ruary 1,1926, where they say: 

After their applications for special ap¬ 
peals had been denied, the Government and 
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Grocers perfected appeals from the same 

order upon the theory that it was appealable 

as a matter of right. 

• / 

The facts are that the United States first per¬ 
fected its general appeal in the Supreme Court of 
the District of Columbia Alay 22, 1925, and on the 
following day, May 23,1925, filed its application for 
special appeal in this Court, which application was 
not denied until May 29th. These facts fully sup¬ 
port the statement made by the Government on 
page 3 of its reply brief, on the Canneries previous 
motion to dismiss this appeal in this Court,' namely, 
that the Government followed both forms of pro¬ 
cedure only out of an abundance of caution, due to 
the fact that it had not yet been able to give the 
question of its right of appeal full and complete 
consideration. The denial of its special appeal by 
this Court is as consistent with the view that the 
order of May 1st, being final, will not support a 
special appeal, as with the view that though inter¬ 
locutory, it did not present such an emergency as 
to warrant the granting of a special appeal. The 
proceedings upon the special appeal, upon which 
the Canneries continue to dwell, are therefore quite 
irrelevant to the present controversy, and to thrust 
them further upon the Court’s attention is only to 
encroach upon the Court’s time and to becloud the 
real issues involved. 
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The Canneries’ Motion is an Impertinence, because Based 

upon a Premise which this Court has already Refused 

to Accept 

The Government has always contended, and 
does now contend, that the order of May 1, 1925, 
from which it appeals, is final—not interlocutory. 
This position it presented fully to this Court in its 
brief, (to which the Court is again respectfully 
referred) in answer to the Canneries’ “ Petition to 
Dismiss Appeals or Affirms Order,” which they 
filed in this Court October 8, 1925. The Canneries 
then, as now, insisted that the order was merely 
interlocutory, and then, as now, based their whole 
petition on that view. The Government met them 
on that ground, by showing (p.24), that even if 
the order appealed from were interlocutory, it 
would neverthless be appealable as of right, 
because it affected the possession of property. But 
its main contention was then, and still remains, 
that the order of May 1,1925, is a final order such 
as to be appealable. 

This Court refused at that time to grant the 
Canneries petition, and thereby refused to decide 
that the order was merely interlocutory, as insisted 
by the Canneries; the petition was postponed until 
the hearing of the case on the merits. (Order of 
October 14, 1925.) Under such circumstances, it 
is respectfully submitted, the Canneries’ present 
motion, based as it is upon this same assumption 
that the order of May 1st, is interlocutory, is an 
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impertinence, calculated and designed to force this 
Court to decide in advance a question which it has 
already refused to decide until the hearing of this 
.appeal on its merits. 

But, even if the order of May 1 were interlocu¬ 
tory— 

The Canneries Motion should be denied immediately, 
because based upon a misconstruction of the Rules 
of this Court 

\ 

The Canneries base their present motion to dis- 
/ miss upon Section 2 of Rule 15, which they claim 
/ applies to all interlocutory orders, whether appeal- 
/ able specially or as of right. Section 1 of Rule 15 
provides that “when an appeal is entered and per¬ 
fected in the Court below ’ 9 the appellant shall 
within ninety days therefrom file his transcript of 
record in this Court. This rule, considered alone, 
covers all appeals as of right, whether from final 
orders or from interlocutory orders changing or af¬ 
fecting the possession of property, since all such 
appeals are entered and perfected in the court be¬ 
low. 

Section 2 of Rule 15 provides that “ in all cases 
of appeal from an interlocutory order or decree ” 
the transcript shall be filed in twenty days. This 
language, considered alone, would apply to all in¬ 
terlocutory orders, whether appealable as of right 
by entry and perfection in the court below, or only 
upon application to this Court and in its discre¬ 
tion. It is at once apparent that the language of 


these two sections above quoted, when strictly con¬ 
strued and standing alone, is contradictory in its 
application to appeals from interlocutory orders 
changing or affecting the possession of property, 
since an appellant in such a case cannot at one and 
the same time be limited by a ninety-day rule and 
a twenty-day rule in filing his transcript of record. 
This inconsistency creates a problem of construc¬ 
tion, and resort must be had to the remaining 
language of the rule to establish the true construc¬ 
tion. The solution is found in the fact that in Sec¬ 
tion 2 of Rule 15 the twenty-day allowance for 
filing of the transcript of record runs “ from the 
entry of the order of the allowance of such appeal.’’ 

2. In all cases of appeal from an inter¬ 
locutory order or decree of the Supreme 
Court of the District of Columbia, the tran¬ 
script of the record shall be filed in this 
court within 20 days from the entry of the 
order of the allowance of such appeal, un¬ 
less such time, for special and sufficient 
cause, shall be extended for a definite and 
fixed period by order of a justice of the 
Supreme Court of the District of Columbia. 

It is well known to this Court that in appeals as 
of right in the District of Columbia no order either 
of this Court or of the lower court is necessary or 
customary to complete the perfection of such an 
appeal. This view has been given express declara- \ 
tion by the Supreme Court of the District of 
Columbia in this very case in its memorandum de- 
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cision of July 21,1925, upon the motion of the Can¬ 
neries to strike the appeals of the United States 
and the Wholesale Grocers from the record of that 
Court. 

The Court, speaking through Justice Bailey, 
said: 


When the United States appeals, it is not 
necessary that an appeal bond be given, nor 
is any order of this Court granting an ap¬ 
peal required. In this case the United 
States has hied a notation of appeal and 
assignment of errors. No leave of Court 
was asked or required. 


Indeed, this situation reveals the fallacy of the 
Canneries’ contention, for if Section 2, requiring 
the filing of transcript “within 20 days from the 
entry of the order of the allowance of such appeal,” 
were to apply to appeals as of right, inasmuch as 
no order is ever entered allowing such appeals but 
only a notation by the party in the court below, 
the time for filing the transcript of record would 
never expire, and has not expired in this case. 

It is plain that Section 2 was intended to apply 
to special appeals as distinguished from appeals as 
of right. Special appeals are granted by an order 
of this Court upon petition of the party appealing, 
and it is from the date of the entrv of such order 
that the twenty days allowed for filing the tran¬ 
script of record is intended to run. This construc¬ 
tion turns Section 2 from an incongruity, inconsist- 

Pllf WlfVl flip fipftf Qppfi An a-P fViA cjomn ml a mf a a cmn. 
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sible provision, in entire harmony with the concep¬ 
tion of a special appeal as a remedy to be granted 
only in eases of emergency. It is for this reason 
that the time for filing transcripts is twenty days 
for special appeals instead of ninety days, excluding 
summer vacation, as in the case of general appeals. 

That this has always heretofore been the under¬ 
standing as to the construction of Section 2 (with 
a single exception hereafter to be noted) is shown 
bv the index to the Rules of this Court as revised 
to December 4, 1920, in which we find the following 
references (page 63): 



Page 

Rule 

Section 

Record, Transcript of, 

* * * * * 

when to be filed /general appeals- 

37 

15 

1 

wnen to oe men |g pecial appea i s _ 

38 

15 

2 

1 


It is also further shown by Sections 55, 84, and 
86 of ‘ i Notes on Practice in the Court of Appeals 
of the District of Columbia,” by Mr. Moncure 
Burke, Assistant Clerk of this Court, whom coun¬ 
sel for the Canneries cites at length in his memo¬ 
randum of February 1,1926, on the present motion. 

Section 55 deals with special appeals, as follows: 

Allowance of Special Appeal; Preparing 
Record; Time for Filing Record .—Should 
the special appeal be allowed, an order to 
’ that effect is entered, and a certified copy 
furnished counsel for petitioner, who should 
file it immediately with the clerk of the 
lower'court, with an order and designation 
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for the preparation of the record. The 
record must be filed in the appellate court 

within 20 davs from the date of the order 

* 

allowing the special appeal, unless such 
time, for special and sufficient cause, be ex¬ 
tended for a definite and fixed period by 
order of a justice of* the lower court. 
(Rule 15, par. 2.) ” 

Sections 56 and 57 also deal with special appeals, 
and in Section 58ff, Mr. Burke deals with general 
appeals. Section 84 is entitled “ Time for Filing 
Record in the Court of Appeals,” under which he 
cites and quotes Rule 15, paragraph 1, only. Sec¬ 
tion 86, gives the form and procedure for a motion 
to docket and dismiss appeals which have been en¬ 
tered and perfected in the court below, and again 
Rule 15, paragraph t, only, is cited. 

Furthermore, counsel for the Canneries himself 
clearly understood this to be the construction of the 
rule, for in his previous “ Petition to Dismiss Ap¬ 
peals or Affirm Order ” filed in this Court October 
8,1925, Case No. 1122 Original, he declares (p. 3): 

6. Neither of the respondents to this peti¬ 
tion has docketed its appeal or filed any 
transcript of record in this Court, and their 
time for doing so has not expired, and will 
not expire for about two months from the 
date hereof. 

A thorough search of the digests and reports of 
this Court, and of the annotations to the Rules in 
question, has disclosed no case in which this Court 
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has ever docketed and dismissed a general appeal 
under Section 2 of Rule 15. The sole authority on 
which the Canneries rest their present motion is 
the unreported case of Shapiro v. Greenberg, No. 
4374, which this Court, without contest by the 
appellant, without argument, and without opinion, 
docketed and dismissed on October 14, 1925, for 
failure of appellant to file transcript of record 
within the time required. It is true that appellee 
there based his motion on Section 2 of Rule 15, 
but the motion was made without notice to 
appellant, without contest by him, and before any 
record had in fact been filed in this Court, as has 
been done in the present case. 

The proceedings were therefore ex parte, and not 
finally binding on the appellant, who might have 
come in within fifteen days under Rule 24 of this 
Court, and applied for modification of the order of 
dismissal, upon the very grounds here set forth. 
This, for reasons of his own, he did not choose to 
do, but silently acquiesced in the dismissal. No 
court is bound by a previous decision rendered upon 
a question without argument ( Griffin v. Chubb, 7 
Tex. 603; and see Decatur v. Paulding, 14 Pet. 497, 
518p); and an erroneous construction adopted 
without examination may yet be corrected ( Buell 
v. Van Ness, 8 Wheat. 312,322). The United States 
is confident, therefore, that this court will not 
permit itself to be bound in its decision of the pres¬ 
ent motion, by its action in Shapiro v. Greenberg, 
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taken, as it was, as a matter of course, not only with¬ 
out argument but without contest by the party 
against whom it was taken. 

CONCLUSION 

In view of the facts and reasons here set forth 
it is submitted that the present motion of the Cali¬ 
fornia Cooperative Canneries should forthwith be 
denied. 

Respectfully submitted. 

William J. Donovan, 
Assistant to the Attorney General . 

Herman J. Galloway, 
Assistant Attorney General. 

Frank K. Nebeker, 

Special Assistant to the Attorney General . 

Washington, D. C., February 15 , 1926 . 





